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BOOK REVIEWS. 

Concerning Justice. By Lucilius A. Emery. New Haven: 
Yale University Press, 1914. Pp. 170. 

It would be going too far to say that the point of view of Judge 
Emery is that of one crying in the wilderness, but it is certain, as 
he himself admits, that the conception of justice that underlies 
his lectures is not the one which seems at the present time to 
find favor in current treatises, sociological and other, that have 
considered various aspects of the relations of the individual 
member of the state both with his fellow-members and with the 
state as a separate legal entity. The volume consists of the ad- 
dresses delivered by Judge Emery in the William L. Storrs series 
of lectures before the Law School of Yale University during the 
year 1914. The subject-matter of the book consists of a discus- 
sion of two fundamental problems: first, what is justice; second, 
what is the form of legal machinery best adapted to securing it. 

In discussing the nature and origin of justice the author makes 
two important exclusions (p. 41). He deals only with the pre- 
cepts of justice in its exact sense, apart from and independent of 
"the precepts of religion, charity, philanthropy, benevolence and 
other similar virtues and even those of what is loosely called 
humanity." His second limitation is that he considers his sub- 
ject "only with reference to those who have grown to the age 
of self maintenance and consequent freedom." 

What then is simple justice as between individuals of the kind 
that is being considered? There are certain fundamental springs 
of action and of feeling, the author points out (chapters III and 
IV) that are common to all men. Among these are the desire 
to control his own actions, to acquire what it seems good to him 
to acquire, to do as he will with that which he has so acquired, 
and to compete with and to excel his fellows. That society 
may exist at all these desires and courses of action must be sub- 
ject to restrictions, but these restrictions should be limited to 
those that are necessary to preserve equal opportunity of action 
for all members of the community, without regard to any dif- 
ference in natural powers that may exist between them. This 
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latter is fundamental, for equally as strong as the desires already 
mentioned is the further feeling that it is of the essence of jus- 
tice that these restrictions should be uniformly imposed; an on- 
erous limitation uniformly applied is more easily to be endured 
than one less burdensome but applied unevenly. 

Just here, of course, is the vital difference between Judge 
Emery and writers of what may be called the social justice school. 
Judge Emery is perfectly clear in his doctrine. "I do not sub- 
scribe," he says (p. 64), "to the doctrine that 'the greatest good 
of the greatest number' is to be sought. The only legitimate 
search is for the good of the whole number without discrimina- 
tion for or against any one. This sentiment found expression 
in the once popular slogan, 'Equal rights for all. Special 
privileges for none.' I say once popular, for to-day it would 
seem not popular in practice. True, special privileges are still 
loudly denounced, but under the name of special exemptions, 
they are still demanded by those who denounce them most 
loudly." Again (p. 67), "To sum up the matter, justice is the 
according to every one his right, and that right is such freedom of 
action in gratifying one's desires as can be exercised in har- 
mony with like freedom by others. In other words, it is equal 
freedom, equal restraint." 

These quotations, and the point of view that they illustrate, 
suggest many questions. As already stated, the author considers 
"only those who have grown to the age of self-maintenance and 
consequent freedom." This clearly excludes minors; as to them 
a different conception of justice must obtain. Shall we also 
exclude persons who, although of the age of self-maintenance, 
are in fact, for one reason or another and in varying degrees, not 
capable of self-maintenance? Again, is it always true that a 
restriction that operates unevenly is regarded as unjust? Do 
sweat shop employees forbidden to work over a given number of 
hours per week regard such restriction as unjust? Or are we 
to say that such a restriction is uniform because it applies to all 
sweat shop employees? If so, what is to settle the basis of uni- 
formity of application for any given rule of law? Even if the 
discrimination is against one and not for one's protection, is it 
always felt to be violative of one's sense of justice? If "women 
and children first" were a rule of law and not merely of morals, 
is it clear that one would regard it as unjust? 
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That justice can be preserved only by an independent judici- 
ary is the thesis of the second part of the volume. This neces- 
sarily involves the power to declare unconstitutional acts of the 
legislature that violate the constitutional rights of the individual. 
In answer to the argument that the constitutional restrictions 
may as well be regarded as addressed to the legislature as to the 
courts, the author gives a list of legislative vagaries in the way 
of impetuous and ill-considered actions tending to show that these 
restrictions have been taken with no great seriousness. Granting 
that the individual is to have rights indestructible even by the 
legislature and that the formulation of these fundamental rights 
is to rest with the judiciary the need for its independence seems 
obvious. That the election of judges and particularly their 
election at frequent intervals tends to do away with the inde- 
pendence of the judiciary seems equally incontestable, and the 
recall of judges, so far as it is effective at all, is open to the same 
objection. These, in brief, are the successive steps in the author's 
discussion of the legal machinery necessary for the working out 
of justice. 

One may very well agree with the conclusions reached by Judge 
Emery in this latter part of his work, independently of any agree- 
ment with the point of view adopted in the first part. If the 
judiciary is to be regarded as a branch of our governmental ma- 
chinery, having distinct functions and purposes of its own, and 
not as a mere informal and indirect piece of machinery for popular 
legislative enactment, the need for its freedom and its independ- 
ence of direct popular control would seem to be almost axiomatic. 
Legally there can be little doubt that those jurisdictions in which 
the judges are appointed or elected for long terms have a distinct 
superiority in the standing of their courts and in the value of the 
decisions of these courts. 

The book is worth reading. One who holds the individualist 
and legalist point of view will find in it a clear cut exposition and 
justification for his belief; one who approaches the problem dis- 
cussed rather from the point of view of the social needs of the 
state as an entity or of its needs as an aggregate of individuals, 
will probably not change his position but a reading may cause 
him to examine again the foundations of his belief. 

H. A. Bigelow. 

University of Chicago Law School. 



